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Marrickville Legal Centre

Marrickville Legal Centre (MLC) is a non-profit community legal centre that provides legal advice, information, casework, community legal education and law reform and legal policy work for clients who face barriers to access to justice.

MLC has operated for over 30 years, and provides a generalist legal service, a tenant’s advocacy service, a children’s legal service, a women’s domestic violence pro-active support service, an employment law service and a family law service.

MLC provides services to people experiencing less favourable treatment on the grounds of their race, sex, disability or age. The attainment of a more just society where people are not treated unfairly, harshly, unjustly or oppressively is one of the aims of MLC.

MLC covers twelve (12) local government areas in Sydney.
Responses to the Discussion Paper
MLC advocates for the extension of federal discrimination law to cover the characteristics or grounds of sexual orientation and gender identity.

MLC’s specific responses to the AHRC Discussion Paper are set out below:

1. What benefit would there be in federal anti-discrimination laws prohibiting discrimination on the basis of sexual orientation and sex and/or gender identity?

There is ample evidence that suggests that gay, lesbian, bisexual, transgender and intersex people experience significant levels of less favourable treatment, discrimination, vilification and violence in Australia today. As a result, MLC submits that gay, lesbian, bisexual, transgender and intersex people may be most in need of protection from such conduct by the introduction of discrimination laws making such conduct the subject of investigation and conciliation by the Australian Human Rights Commission (AHRC) and, if unresolved, through the federal court system.

A proposed federal anti-discrimination law prohibiting discrimination on the grounds of sexual orientation and sex and/or gender identity would provide some measure of consistency between state anti-discrimination laws and federal laws, filling gaps, as it were that presently exist. One such gap is that the Federal Government and agencies of the Federal Government are not covered by such prohibitions on discrimination that apply to state governments and their agencies.

The Australian Government is a signatory to the International Convention on Civil and Political Rights, and a supporter of the United Nations General Assembly Statement of Human Rights, Sexual Orientation and Gender Identity. As a result the Commonwealth Parliament should enact legislation to give effect to the Convention, namely to prohibit discrimination on the grounds of a persons’ sexual orientation and sex and/or gender identity. 

The Yogjakarta Principles provide in part that “States shall adopt appropriate legislative and other measures to prohibit and eliminate discrimination in the public and private spheres on the basis of sexual orientation and gender identity.”

The Principles further provide that “States shall take all appropriate action, including programmes of education and training, with a view to achieving the elimination of prejudicial and discriminatory attitudes or behaviours which are related to the idea of the inferiority or the superiority of any sexual orientation or gender identity or gender expression.”

If the Commonwealth Parliament enacted legislation prohibiting discrimination on the grounds of a person sexual orientation and sex and/or gender identity, such passage would have the effect of educating the community and extending anti-discrimination protection to people who have traditionally experienced high and hidden levels of discrimination.

2. What benefit would there be in federal anti-discrimination laws prohibiting vilification and harassment on the basis of sexual orientation and sex and/or gender identity?

There is evidence that suggests that vilification and harassment of people who are gay, lesbian, bisexual, transgender and intersex is a significant problem and that people who are vilified or harassed may not report such occurrences for fear of other forms of violence.

Not all states and territories have laws that prohibit vilification on the ground of a person’s sexual orientation and sex and/or gender identity. The enactment of a Commonwealth anti-vilification law would have the effect of filling gaps in existing laws.

More studies appear to have been undertaken into anti-homophobic hostility and violence, rather than vilification and harassment of people who are bisexual, transgender or intersex. It is entirely possible that that people who are bisexual, transgender or intersex may even in fewer numbers than gay men and lesbians report violent or vilifying conduct. 

If the Commonwealth Parliament enacted legislation prohibiting vilification or harassment on the grounds of a person’s sexual orientation and sex and/or gender identity, such passage would have the effect of educating the community and extending anti-vilification protection to people who have traditionally experienced high and hidden levels of vilification and harassment.

MLC recommends that a definition of vilification be adopted that makes unlawful the doing of any public act ‘by any person or persons of inciting hatred towards, contempt for, or ridicule of a person or group of persons on the ground of the sexual orientation and or sex and/or gender identity of the person or group of persons.’ MLC further recommends that ‘public act’ be defined inclusively using terms similar to section 49ZS of the Anti-Discrimination Act (NSW) 1977.

MLC recommends that a definition of ‘sexual orientation harassment’ and ‘sex and/or gender identity harassment’ be adopted in terms similar to section 28A of the Sex Discrimination Act (Cth) 1984, which protect a person from conduct that, ‘a reasonable person, having regard to all the circumstances of the conduct, would have anticipated that the person harassed would be offended, humiliated or intimidated.’
3. Can you provide examples of situations where federal protections from discrimination on the basis of sexual orientation or sex and/or gender identity are needed because state and territory laws do not provide adequate protections?

The Anti-Discrimination Act (NSW) 1977 only prohibits discrimination on the ground of ‘homosexuality’ but not ‘bisexuality.’ The Act also affords no protection from harassment on the ground of a person’s sexual orientation and sex and/or gender identity.

State and territory anti-discrimination laws do not provide protection from discrimination on the basis of sexual orientation or sex and/or gender identity where:

· The complaint is of discrimination against employees of the Commonwealth and/or its agencies

· The complaint is of harassment against employees of the Commonwealth and/or its agencies

4. What terminology should be used in federal anti-discrimination legislation if protection on the basis of sexual orientation is to be included and if protection on the basis of sex and/or gender identity is to be included?

MLC recommends that the terms used in any proposed law should be consistent with the Yogjakarta Principles which refer to ‘sexual orientation’ and ‘gender identity.’

However, MLC further recommends that AHRC conduct a consultation seeking the views of people who are, or groups that represent people who are gay, lesbian, bisexual, transgender and intersex and adopt terms consistently with the needs of the people who will have practical recourse to the proposed laws.

5. What terminology should be used to ensure that people who identify as intersex are protected in federal law? Should the term ‘intersex’ be used? Should protection from discrimination on the basis of sex include people who are of indeterminate sex?

The term ‘gender identity’ in any proposed law can be defined inclusively so as to apply to people who are intersex. Indeed the Yogjakarta Principles appear to use the term ‘gender identity’ to include people who are intersex.

As above, MLC recommends that AHRC conduct a consultation seeking the views of people who are and represent people who are intersex and adopt terms consistently with the needs of the people who will have practical recourse to the proposed laws.
6. What special measures designed to benefit specific groups based on sexual orientation and sex and/or gender identity should be allowed by federal anti-discrimination laws?

MLC recommends that ‘special measures’ be distinguished from ‘exemptions’ in any proposed Commonwealth law. It is recommended that ‘special measures’ be defined in a manner similar to the term in section 45 of the Disability Discrimination Act 1992 (Cth).

In relation to exemptions, MLC recommends that AHRC establish a public register of organisations applying for exemptions and publish a copy of the application for temporary exemption, giving a reasonable opportunity for people who identify as same-sex attracted, bisexual, transgender or intersex to make submissions to the Commission in relation to the application for the Commission’s consideration.

Such a process is intended to assist the Commission in its functions to extend the sphere of anti-discrimination practices in the community.
7. What other actions would you like to see the Australian government take to better protect and promote the rights of LGBTI people in Australia?

MLC echoes the submissions of others that measures could be taken to better preserve, protect and defend the rights of LGBTI people in the Australian community as follows:

· Commonwealth recognition of same-sex marriage, and other forms of relationship

· Ensuring policies and procedures are in place that reflect the needs of transgender and intersex people in relation to identification documents and amending such documents, without distinguishing between ‘recognised transgender persons’ and those transgender or intersex persons who are not

MLC remains ready to contribute further to any ongoing consultative process in relation to the matters referred to in this paper.
� Yogjakarta Principles: the Application of International Human Rights Law in relation to Sexual Orientation and Gender Identity; www.yogjakartaprinciples.org


� Ibid.





